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COMPENSATION: '
Constitutionality of Autamatic
Cost-of-Living Salary Increase
for State 0fficers

Honorable David C. Shapiro
Senate Minority leader
309 Capitol Building

Spwingfiald, Illinois 62706
Dear Mr. shapiro:
e constitutionality oflpxoviding

ial increase in the salaries of

until the tet office éﬁtax tﬁe term in which 1& became law.
With that lhmitatian. it is my opinion that snch a pay plan would
be conatitutional. '

The applicable constitutional restrictions are in the

Illinois Constitution of 1970, article IV, section ll;
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“A member shall receive a salary and allowances
as provided by law, but changes in the salary of a
menber shall not take effect during the term for
which he has been elected.®

and article Vv, sectien 21:

"0fficers of the Bxecutive Branch shall be paid
salaries established by law and shall receive no
other compensation for their services. cChanges in
the salaries of these officers elected or appointed

. for stated texms shall not take effect during the
stated terms,"
The salaries of local gwe:mnt officials avxe also prohibited
from being changed Auring their terms by the 1970 cmatitntim.
article ViI, sectiomn 9(b), in terms similar to the 1800 Consti-
tution, article IX, section 11, which provided:

“ % % * The fees, salary or compensation of no
minicipal officer who is elected or appointed for a
definite term of office, shall be increased or
diminished during such term.*

Despite that appa:ently ‘unambiguous prohibiticn on any change in
a salary during the incumbent's term, the xlunéis Supreme Court
in Brissenden v. Howlett (1964), 30 Ill, 24 247, held that the
last-mentioned prohibition did not prevemt county echool super-
intendents® salaries from changing during their terms, pursuant
to statute, duwe to a change in county population. The Court

pointed out that a majority of jurisdictions | considering the
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guesticn have interpreted similar constitutional provisions the
same way, mﬂ qﬁéﬁeﬂ ’a@ le ex rel. &' idom v. Sweitzer (1917),
280 Ill, 436, 442, to e:mlain the purpose of the prohibitions
on changes in salarye | | | |

- “eww ‘me acts af the of!.’:lcera of each branch,
while such officexs are in power, should not be made
to depend upon or be influenced by the acts of another
‘branch, nor should there be anything in the conduct of
either that would even give rise to a suspicion of such
a thing as coerciom by reducing salaries or a reciprocal

. interchange of favors by increasing salaries, hence the
reascn for the constitutional provision putting it -
beyond the power of the legislature to increase or
diminish the salaries of State officers in office and
in power, ¢ w «

. _ xR “
(39 111, 248 at 250.)

The Court in Brissenden went on to state;

" * * W

.. It would fellow that the aspirit and purpuse of
the constitutional prohibition would not be violated
by an act establishing a fixed scale of pay to be
6etarminad duting tltae term of ofﬂce aecording to
such

office. * % %

* & * Y
(Emphasis added.) (30 111, 24 at 250, 251.)
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' In opinion No. S-1006 (1975 Ill. Att'y. Gem. Op. 318)
I advised, based on Brissenden and other suthorities, that a
county board could not in ite discretion give a cost-of«~living
salary increase to one or more county officers, since such a
discretionary méma_.se ganta_inéd the very vice at whieh" the -
mstiﬂuti@altmpﬁ:bu_im is aimed — the ii;assibi‘.l:.éy of an
official's baing able to influence his aéglary during his érésan‘t
term. However, I stated tha"f: ‘providing beforehand for an g_ggo__:
matic salary increase based on an objective inflation inéex such
as one of those calculated by the rederal gmmnt “ ptesumahly
would be constitutional., sSuch a plan would give officers no
povwexr whatever to influence ti‘m' amount of their salaries during
the terms for which they were elected or appointed; their salaries
would be determined by an index calculated by an ‘outside, cbjective
agency. o | | |

As noted above, ;Bxis?vshe;g.'. en V. M lett held that a

salary change baged on "such an extraneous £aet. as the Federal
census” is constitutional, and pointed ocut that “[Tlhe censtitu-
tional prohibition is directed not against a change in incame but
against a change in the law determing such income during the tefm

of office.” The highest court of at least ome state has held that
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cost-0f~living increases may be applied to 'cb'nstitutimal dollar
limitations in salaxies. - seé Matthews v. A.lieg {ky. 1962), 360
S.W. 2d 135, and Commonwealth v. Hesch (¥y. 1965), 395 S.W. 24

362, followed recently in lester v. City of Ft. Thomas (Xy. 1975),

531 S.W. 2@ 491. Based on these aut-h@ritias ‘an'd'.tha reasoning set
forth above, it is myopinion that a plan such as the one described
wowld -not vi.él.a,te the cmseitntimal prohibition on changes in
‘salary auz:ing an officer's term.

Very truly yours,

ATTORNEY GENERAL




